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automatic contribution safe harbor—(1) In
general. A cash or deferred arrange-
ment satisfies the contribution re-
quirements of this paragraph (k) only
if it satisfies the contribution require-
ments of either paragraph (b) or (c) of
this section, as modified by the rules of
paragraphs (k)(2) and (k)(3) of this sec-
tion. In addition, a cash or deferred ar-
rangement satisfies the notice require-
ment of section 401(k)(13)(E) only if the
notice satisfies the additional require-
ments of paragraph (k)(4) of this sec-
tion.

(2) Lower matching requirement. In ap-
plying the requirement of paragraph (c)
of this section in the case of a cash or
deferred arrangement, the basic match-
ing formula is modified so that each el-
igible NHCE must receive the sum of—

(i) 100 percent of the employee’s elec-
tive contributions that do not exceed 1
percent of the employee’s safe harbor
compensation; and

(ii) 50 percent of the employee’s elec-
tive contributions that exceed 1 per-
cent of the employee’s safe harbor
compensation but that do not exceed 6
percent of the employee’s safe harbor
compensation.

(3) Modified nonforfeiture requirement.
A cash or deferred arrangement de-
scribed in paragraph (j) of this section
will not fail to satisfy the require-
ments of paragraph (b) or (¢c) of this
section, as applicable, merely because
the safe harbor contributions are not
qualified nonelective contributions or
qualified matching contributions pro-
vided that—

(i) The contributions are subject to
the withdrawal restrictions that apply
to QNECs and QMACs, as set forth in
§1.401(k)-1(d); and

(ii) Any employee who has completed
2 years of service (within the meaning
of section 411(a)) has a nonforfeitable
right to the account balance attrib-
utable to the safe harbor contributions.

(4) Additional motice requirements—(i)
In general. A notice satisfies the re-
quirements of this paragraph (k)4)
only if it includes the additional infor-
mation described in paragraph (k)(4)(ii)
of this section and satisfies the timing
requirements of paragraph (k)(4)(iii) of
this section.

(i1) Additional information. A notice
satisfies the additional information re-
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quirement of this paragraph (k)(4)(ii)
only if it explains—

(A) The level of elective contribu-
tions which will be made on the em-
ployee’s behalf if the employee does
not make an affirmative election;

(B) The employee’s right under the
arrangement to elect not to have elec-
tive contributions made on the employ-
ee’s behalf (or to elect to have such
contributions made in a different
amount or percentage of compensa-
tion); and

(C) How contributions under the ar-
rangement will be invested (including,
in the case of an arrangement under
which the employee may elect among 2
or more investment options, how con-
tributions will be invested in the ab-
sence of an investment election by the
employee).

(iii) Timing requirements. A notice sat-
isfies the timing requirements of this
paragraph (k)(4)(iii) only if it is pro-
vided sufficiently early so that the em-
ployee has a reasonable period of time
after receipt of the notice to make the
elections described under paragraph
(K)4)(i)(B) and (C) of this section.
However, the requirement in the pre-
ceding sentence that an employee have
a reasonable period of time after re-
ceipt of the notice to make an alter-
native election does not permit a plan
to make the default election effective
any later than the earlier of—

(A) The pay date for the second pay-
roll period that begins after the date
the notice is provided; and

(B) The first pay date that occurs at
least 30 days after the notice is pro-
vided.

[T.D. 9169, 69 FR 78154, Dec. 29, 2004, as
amended by T.D. 9294, 71 FR 61887, Oct. 20,
2006; T.D. 9447, 74 FR 8208, Feb. 24, 2009; T.D.
9641, 78 FR 68737, Nov. 15, 2013]

§1.401(k)-4 SIMPLE 401(k) plan re-
quirements.

(a) General rule. A cash or deferred ar-
rangement satisfies the SIMPLE 401(k)
plan provision of section 401(k)(11) for a
plan year if the arrangement satisfies
the requirements of paragraphs (b)
through (i) of this section for that
year. A plan that contains a cash or de-
ferred arrangement that satisfies this
section is referred to as a SIMPLE
401(k) plan. Pursuant to section
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401(k)(11), a SIMPLE 401(k) plan is
treated as satisfying the ADP test of
section 401(k)(3)(A)(ii) for that year.

(b) Eligible employer—(1) General rule.
A SIMPLE 401(k) plan must be estab-
lished by an eligible employer. Eligible
employer for purposes of this section
means, with respect to any plan year,
an employer that had no more than 100
employees who each received at least
$5,000 of SIMPLE compensation, as de-
fined in paragraph (e)(5) of this section,
from the employer for the prior cal-
endar year.

(2) Special rule. An eligible employer
that establishes a SIMPLE 401(k) plan
for a plan year and that fails to be an
eligible employer for any subsequent
plan year, is treated as an eligible em-
ployer for the 2 plan years following
the last plan year the employer was an
eligible employer. If the failure is due
to any acquisition, disposition, or simi-
lar transaction involving an eligible
employer, the preceding sentence ap-
plies only if the provisions of section
410(b)(6)(C)(i) are satisfied.

(c) Exclusive plan—(1) General rule.
The SIMPLE 401(k) plan must be the
exclusive plan for each SIMPLE 401(k)
plan participant for the plan year. This
requirement is satisfied if there are no
contributions made, or benefits ac-
crued, for services during the plan year
on behalf of any SIMPLE 401(k) plan
participant under any other qualified
plan maintained by the employer.
Other qualified plan for purposes of
this section means any plan, contract,
pension, or trust described in section
219(g)(5)(A) or (B).

(2) Special rule. A SIMPLE 401(k) plan
will not be treated as failing the re-
quirements of this paragraph (c) mere-
ly because any SIMPLE 401(k) plan
participant receives an allocation of
forfeitures under another plan of the
employer.

(d) Election and notice—(1) General
rule. An eligible employer establishing
or maintaining a SIMPLE 401(k) plan
must satisfy the election and notice re-
quirements in paragraphs (d)(2) and (3)
of this section.

(2) Employee elections—(1) Initial plan
year of participation. For the plan year
in which an employee first becomes eli-
gible under the SIMPLE 401(k) plan,
the employee must be permitted to
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make a cash or deferred election under
the plan during a 60-day period that in-
cludes either the day the employee be-
comes eligible or the day before.

(ii) Subsequent plan years. For each
subsequent plan year, each eligible em-
ployee must be permitted to make or
modify his cash or deferred election
during the 60-day period immediately
preceding such plan year.

(iii) Election to terminate. An eligible
employee must be permitted to termi-
nate his cash or deferred election at
any time. If an employee does termi-
nate his cash or deferred election, the
plan is permitted to provide that such
employee cannot have elective con-
tributions made under the plan for the
remainder of the plan year.

(3) Employee notices. The employer
must notify each eligible employee
within a reasonable time prior to each
60-day election period, or on the day
the election period starts, that he or
she can make a cash or deferred elec-
tion, or modify a prior election, if ap-
plicable, during that period. The notice
must state whether the eligible em-
ployer will make the matching con-
tributions described in paragraph (e)(3)
of this section or the nonelective con-
tributions described in paragraph (e)(4)
of this section.

(e) Contributions—(1) General rule. A
SIMPLE 401(k) plan satisfies the con-
tribution requirements of this para-
graph (e) for a plan year only if no con-
tributions may be made to the SIMPLE
401(k) plan during such year, other
than contributions described in this
paragraph (e) and rollover contribu-
tions described in §1.402(c)-2, Q&A-1(a).

(2) Elective contributions. Subject to
the limitations on annual additions
under section 415, each eligible em-
ployee must be permitted to make an
election to have up to $10,000 of elec-
tive contributions made on the employ-
ee’s behalf under the SIMPLE 401(k)
plan for a plan year. The $10,000 limit is
increased beginning in 2006 in the same
manner as the $160,000 amount is ad-
justed under section 415(d), except that
pursuant to section 408(p)(2)(E)(ii) the
base period shall be the calendar quar-
ter beginning July 1, 2004 and any in-
crease which is not a multiple of $500 is
rounded to the next lower multiple of
$500.
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(3) Matching contributions. Each plan
year, the eligible employer must con-
tribute a matching contribution to the
account of each eligible employee on
whose behalf elective contributions
were made for the plan year. The
amount of the matching contribution
must equal the lesser of the eligible
employee’s elective contributions for
the plan year or 3% of the eligible em-
ployee’s SIMPLE compensation for the
entire plan year.

(4) Nonelective contributions. For any
plan year, in lieu of contributing
matching contributions described in
paragraph (e)(3) of this section, an eli-
gible employer may, in accordance
with plan terms, contribute a nonelec-
tive contribution to the account of
each eligible employee in an amount
equal to 2% of the eligible employee’s
SIMPLE compensation for the entire
plan year. The eligible employer may
limit the nonelective contributions to
those eligible employees who received
at least $5,000 of SIMPLE compensa-
tion from the employer for the entire
plan year.

(5) SIMPLE compensation. Except as
otherwise provided, the term SIMPLE
compensation for purposes of this sec-
tion means the sum of wages, tips, and
other compensation from the eligible
employer subject to federal income tax
withholding (as described in section
6051(a)(3)) and the employee’s elective
contributions made under any other
plan, and if applicable, elective defer-
rals under a section 408(p) SIMPLE IRA
plan, a section 408(k)(6) SARSEP, or a
plan or contract that satisfies the re-
quirements of section 403(b), and com-
pensation deferred under a section 457
plan, required to be reported by the
employer on Form W-2 (as described in
section 6051(a)(8)). For self-employed
individuals, SIMPLE compensation
means net earnings from self-employ-
ment determined under section 1402(a)
prior to subtracting any contributions
made under the SIMPLE 401(k) plan on
behalf of the individual.

(f) Vesting. All benefits attributable
to contributions described in paragraph
(e) of this section must be nonforfeit-
able at all times.

(g) Plan year. The plan year of a SIM-
PLE 401(k) plan must be the whole cal-
endar year. Thus, in general, a SIM-
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PLE 401(k) plan can be established only
on January 1 and can be terminated
only on December 31. However, in the
case of an employer that did not pre-
viously maintain a SIMPLE 401(k)
plan, the establishment date can be as
late as October 1 (or later in the case of
an employer that comes into existence
after October 1 and establishes the
SIMPLE 401(k) plan as soon as admin-
istratively feasible after the employer
comes into existence).

(h) Other rules. A SIMPLE 401(k) plan
is not treated as a top-heavy plan
under section  416. See  section
416(2)(4)(G).

[T.D. 9169, 69 FR 78154, Dec. 29, 2004]

§1.401(k)-5 Special rules for mergers,
acquisitions and similar events.
[Reserved]

[T.D. 9169, 69 FR 78154, Dec. 29, 2004]

§1.401(k)-6 Definitions.

Unless otherwise provided, the defini-
tions of this section govern for pur-
poses of section 401(k) and the regula-
tions thereunder.

Actual contribution percentage (ACP)
test. Actual contribution percentage test
or ACP test means the test described in
§1.401(m)-2(a)(1).

Actual deferral percentage (ADP). Ac-
tual deferral percentage or ADP means
the ADP of the group of eligible em-
ployees as defined in §1.401(k)-2(a)(2).

Actual deferral percentage (ADP) test.
Actual deferral percentage test or ADP
test means the test described in
§1.401(k)-2(a)(1).

Actual deferral ratio (ADR). Actual de-
ferral ratio or ADR means the ADR of
an eligible employee as defined in
§1.401(k)-2(a)(3).

Cash or deferred arrangement. Cash or
deferred arrangement is defined in
§1.401(k)-1(a)(2).

Cash or deferred election. Cash or de-
ferred election is defined in §1.401(k)-
1(a)(3).

Compensation. Compensation means
compensation as defined in section
414(s) and §1.414(s)-1. The period used
to determine an employee’s compensa-
tion for a plan year must be either the
plan year or the calendar year ending
within the plan year. Whichever period
is selected must be applied uniformly
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